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SUNDAY LEGISLATION
ALvIN W. JOHNSON*

The question of Sunday laws and their enforcement has
-occupied a significant place in the consideration of all European
and other Western governments ever since 321 A. D., when the
first Sunday law was issued by the emperor, Constantine. This
question was continuously prominent among the issues in the
early history of the United States; it remains an important question in our day, and indications are that it will increasingly
-demand greater attention from the American people in years
to come.
Laws regulating the conduct of the people on the first of
the week were among the first enactments of the American commonwealths. 1 The manner in which such legislation has been
treated by the courts of our country forms a curious and interesting chapter in our constitutional history. With the beginning of our national history Sunday observance was enforced
by the original thirteen states. With the states it was simply
the continuance of colonial legislation, each of the colonies having had an established religion. These Sunday laws, in turn,
have been copied and perpetuated in nearly all of the states
of the Union.
Attempts have been made to have similar laws passed by the
2
Federal government.
* Executive Dean, Union College; M. A., University of Michigan,
1923; Ph. D., University of Minnesota, 1933.
1It should be noted that Rhode Island was the great exception to
this general rule. However, even in Rhode Island Sunday laws were
passed atla later date, though never really enforced. To Roger Williams
must be given the credit for establishing a society based upon the
principles of complete separation of church and state.
Among the numerous attempts to induce Congress to pass a Sun-day law, the following intended for the District of Columbia is a
sample. In the House of Repesentatives, December 5, 1927, Mr. Lankford introduced the following bill, which was referred to the Committee on the District of Columbia and ordered to be printed.
"To secure Sunday as a day of rest in the District of Columbia,
and for other purposes.
"Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That it shall be unlawful In the District of Columbia for any person, firm, corporation, or
any of their agents, directors, or officers to employ any person to labor
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In order that one may consider the character of Sunday
laws and determine whether such laws are religious or civil, as
well as constitutional, it becomes necessary to consider their
or pursue any trade or secular business on the Lord's Day, commonly
called Sunday, works of necessity and charity always excepted. It
shall furthermore be unlawful in the District of Columbia for any person under employment or working for hire to engage in labor under
such contract of employment or hire on the Lord's Day, commonly
called Sunday, except in works of necessity and charity.
"In works of necessity and charity is included whatever is needful
during the day for the gooil order, health, or domfort of the community, brovided the right to weekly rest and worship is not thereby,
denied. The labor herein forbidden on Sunday is hired, employed, or
public work, not such personal work as does not interrupt or disturb
the repose and religious liberty of the community. The following
labor and business shall be legal on Sunday:
"(a) In drug stores for the sale of medicines, surgical articles and
supplies for the sick, foods, beverages, and cigars, but not for articles
of merchandise forbidden on Sunday for other stores and merchants.
"(b) In hotels, restaurants, and cafes, and in the preparation and
sale of meals.
"(c) For the sale of motor oil, gasoline, and accessories necessary to keep in operation cars in actual use on such Sunday, together.
with labor incident to such repairs.
"(d) In connection with public lighting, water, and heating plants.
"(e) For the operation of boats, railroad trains, street cars,
busses, sight-seeing cars, taxicabs, elevators, and privately owned
means of conveyance.
"(f) For telephone and radio service.
"(g) In dairies and in connection with preparation and delivery of
milk and cream.
"(h) In connection with watching, caretaking, or safeguarding
premises and property, and in the maintenance of police and fire protection.
"(i) In connection with the preparation and sale of daily newspapers.
"See. 2. That it shall be unlawful in the District of Columbia to.
keep open or use any dancing place, theater (whether for motion
pictures, plays spoken or silent, opera, vaudeville or entertainment),
bowling alley, or any place of public assembly at which an admission
fee is directly or indirectly received, or to engage in commercialized,
sports or amusements on the Lord's Day, commonly called Sunday.
"Sec. 3. It shall be unlawful in the District of Columbia for any
person, firm, corporation, or any of their agents, directors, or officers
to require or permit any employee or employees engaged in works ot
necessity and .charity, excepting household or hotel service, to work
on the Lord's Day, commonly called Sunday, unless -within the next
six succeeding days during a a period of twenty-four consecutive hours
such employer shall neither require nor permit such employee or employees to work in his or its employ.
"Sec. 4. Any person who shall violate any of the provisions of
this Act shall on conviction thereof, be punished by a fine of not lessthan $5.00 nor more than $50.00 for the first offense, and for each subsequent offense by a fine of not less -than $25.00 nor more than $500.00
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origin, the sentiment supporting them, the object for which they
are enforced, and some of the court decisions concerning such
laws and their effects. It has stoutly been maintained by some.
that Sunday laws are religions laws and as such have no place
in the sphere of legislation in a country whose government rests
upon the principle of a separation of church and state. Others,
however, contend that they are simply civil and sanitary measures for the benefit of the health and welfare of the people and
properly fall within the police power of the state.
The first direct evidence of the religious character of Sunday laws is to be found in the Sunday law of Constantine whick
was issued March 7, 321 A. D. The Encyclopaedia Britannica8
says: "There is no evidence that in the earliest years of Christianity there was any formal observance of Sunday as a day of
rest or any general cessation of work. . .. The earliest recog-nition of the observance of Sunday as a legal duty is a constitution of Constantine in 321 A. D., enacting that all courts of justice, inhabitants of towns, and workshops were to be at rest on
Sunday (venerablii die solis), with an exception in favor of'
those engaged in agricultural labour.'' 4
The law reads:. "Let all judges and all city people and all
tradesmen rest upon the venerable day of the sun. But let those.
dwelling in the country freely and with full liberty attend to
the culture of their fields, since it frequently happens that no,
other day is so fit for the sowing of grain or the planting of
and .by imprisonment in the jail of the District of Columbia for a
period of not more than six months.
"Sec. 5. All prosecutions for the violation of this Act shall be in
the police court of the District of Columbia.
"Sec. 6. This Act shall become effective on the sixtieth day after,
Its enactment."
This bill, known as H. R. 78, the Lankford bill, was introduced the
first day of the 70th Congress as promised by the introducer at the
previous session of Congress. This is the Jones Sunday bill of 1924
worked over and amended. It is similar to the bill Mr. Lankford introduced in the previous session of Congress.
3E ncyclopaedia Britannica, Eleventh Edition, Article, "Sunday."
4Subsequent laws were passed in 386, 401, and 425. These lawshad for their principal purpose the forbidding of the people to engage
in sports and amusements on Sunday by prohibiting both work and,
play on Sunday. .Later still Sunday laws, such as that of Charlemagne,
in 800 and 813, compelled all people to attend mass and church on
Sundays and' refrain from all servile labor. General History of the
Christian Religion and Church, Augustus Neander, II, 300, translated*
by Joseph Torrey. See also The Americana, Vol. XVtIII, Article, "Sunday."
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vines; hence, the favorable time should not be'allowed to pass
lest the provisions of heaven be lost.'"P
Thus the first Sunday law, the edict of the Emperor Conostantine, was the product of that pagan conception, developed by
the Romans, which made religion a part of the State. The day
was to be venerated as a religious duty owed to the god of the
sun.
Chief Justice Clark, speaking for the Supreme Court of
North Carolina, in a case involving the validity of a contract
zexecuted on Sunday, said: "Sunday was first adopted by
Christians in lieu of Saturday long years after Christ, in commemoration of the Resurrection. The first 'Sunday law' was
enacted in the year 321 after Christ, soon after the Emperor
-Constantine had abjured paganism, and apparently for a different reason than the Christian observance of the day... Evidently Constantine was still something of a heathen. As late
as -the year 409 two rescripts of the Emperors Honorius and
Theodosius indicate that Christians then still generally observed
the Sabbath (Saturday not Sunday). The curious may find
these set out in full, Codex Just., lib. I, tit. IX, X 13. Not till
near the end of the ninth century was Sunday substituted by law
for Saturday as the day of rest by a decree of the Emperor Leo
(Leo Cons., 54)," '
The same court, speaking further on this question, said:
"Even if Christianity could be deemed the basis of our
government [which he denies], its own organic law [for observing Sunday] must be found in the New Testament, and there
we shall look in vain for any requirement to observe Sunday, or
indeed any day."
The court continuing said:
"The Saxon laws under Ine (about A. D. 700) forbade
working on Sunday, but under Alfred (A. D. 900) and Athelstane (A. D. 924) the prohibition was merely against marketing on Sunday, and there seems to have been no statute against
working on Sunday (whatever the church may have enjoined)
until the above-cited statute, 29 Car. II., Ch. 7 (1678), the first
_part of which is almost verbatim our statute, Code, Section 3782.
rCodex, Justin, Lib. III, Tit. XII, 1, 3. Quoted in Rodman v. Robin-son, 134 N. C. Repts. 510 (1904).
6Rodman v. Robinson, supra.
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See 4 Blk. Com., 63. Indeed, it appears from the records of
Merton College, Oxford, that at its manor of Ibstone, in the
latter part of the thirteenth century, contracts with laborers
provided for cessation from work on Saturdays and holidays, but
it was stipulated that work should be done in regular course on
Sunday. Thorold Rogers' 'Work and Wages,' Chapter 1."
In Pennsylvania the case of Commonwealth v. Hoover App.,
in which the defendant had been arrested for buying a cigar on
Sunday, the court said: "Sunday legislation is more than
fifteen centuries old, and this 'historic argument' is of value
in construing existing law. 'All Sunday legislation is the Product of Pagan Rome; the Saxon laws were the product of Middle
Age legislation of "The Holy Roman Empire." The English
laws are the expansion of the Saxon, and the American are the
transcript of the English': . . . During the Middle Ages, thecivil authorities exercised the right to legislate in religious matters after the manner of the Jewish Theocracy. The English
Reformation introduced, for the first time, the doctrine of the
Fourth Commandment to the first day of the week." '7
The above analysis of Constantine's Sunday law has never
been questioned or overruled by our courts. To follow the history of the union of church and state, introduction and enforcement of Sabbath or Sunday laws, with any degree of minuteness would require too much space, but some events will be mentioned with which the inception of such laws are associated and
through which they found their way into human statutes.
At the outbreak of the Revolutionary War the law of 29th
Ch.arles II, which was enacted in 1677, was the Sabbath law enforced in all the American colonies. It is in legal circles regarded as one of the immediate historical antecedents of our
pesent Sunday legislation. The Sunday law of Charles II reads
in part as follows:
"For the better observation and keeping holy the Lord's
day, commonly called -Sunday, bee it enacted . ., that all the
lawes enacted and in force concerning the observation of the
Lords day and repaireing to the church thereon be carefully
putt in execution. And that all and every person and persons
whatsoever shall on every Lords day apply themselves to the
observation of the same by exerciseing themselves thereon in the725 Pa. Superior Ct. 134 (1904).
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•dutyes of piety and true religion publiquely and privately and
that noe tradesman, artificer workeman labourer or other per:son whatsoever shall doe or exercise any worldly labour, business or worke of their ordinary callings upon the Lords day or
any part thereof (workes of necessity and charity onely excepted) and that every person being of the age of fourteene
yeares or upwards offending in the premisses shall for every such
soffence forfeit the summe of five shillings, and that noe person
or persons whatsoever shall publickly cry shew forth or expose
to sale any wares merchandizes, fruit, herbs goods or chattells
-whatsoever upon the Lords day. . .. "8
In examining some of the early Sunday laws, and even the
present Sunday laws of several of the states, one finds a marked
:similarity between these laws and the Sunday law of Charles II.
The present Sunday law of South Carolina reads:
"No tradesman, artificer, workman, laborer, or other person
-whatsoever, shall do or exercise any worldly labor, business, or
work of their ordinary callings upon the Lord's day (commonly
-alled the Sabbath), or any part thereof (work of necessity or
charity only excepted); and every person being of the age of
fifteen years or upwards, offending in premises, shall, for every
such offence, forfeit the sum of one dollar." 9
The present Sunday law of North Carolina reads:
"On the Lord's day, commonly called Sunday, no tradesman, artificer, planter, laborer, or other person shall, upon land
-or water, do or exercise any labor, business or work, of his ordinary calling,. works of necessity and charity alone excepted,
nor employ himself in hunting, fishing or fowling, nor use any
game, sport or play, upon pain that every person so offending,
being of the age of fourteen years and upwards, shall forfeit
and pay one dollar."' 1
8The Statutes of England, 1235-1713, Second Revised Edition, Vol. 1,
29 Chas. II, Chapter 7 (Printed for Her Majesty's Stationery Office,
-London, 1888).
'South Carolina Code of Laws (1932), Chapter 82, Section 1732.
IONokth Carolina Code of Laws (1931), Chapter 75, Section 3955.
Note: This section does not apply to the county of Cumberland (except
to the city of Fayetteville), and the county of Robeson. See Chapter
487 of Public Laws 1921, Chapter 506 of Public Laws of 1923, and
'Chapter 451 of Public Laws of 1925.
March 7, 1921, Section 3955, was amended so as to make the of"fender guilty of a misdemeanor and upon this conviction to be fined or
imprisoned at the discretion of the court. This act to apply to Cum1berland County only.
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An examination of both of these laws reveals that they are
almost identical with the wording of the last part of the Sunday
law of Charles II.
The text of the laws themselves plainly shows that the
avowed object of Sunday laws is the enforcement of religion.
Referring to the similarity to be found in these laws, the
A nericzna has this to say:
"The act of Charles II (1676) was the law of the American
colonies up to the time of the Revolution, and so became the
basis of the American Sunday laws.''11
The religious origin of Sunday statutes as found in many
of the states even today is indicated by such religious terms as
"Lord's day," "Sabbath day," "Christian Sabbath," "worldly
employment," "secular business," "holy time," "Sabbath
observance," "Sabbath breaking," "profanation of Lord's
day," "violate the Sabbath," and many other similar expressions.
The first Sunday ,legislation in the territory now occupied
by the United States was issued by Virginia in 1610. It required
that, "Every man and woman shall repair in the morning to the
divine service and sermons preached upon the Sabbath day, and
in the afternoon to divine service, and catechising, upon pain
for the first fault to lose 'their provision and the allowance for
the whole week following; for the second, to lose the saild allow1
ance and also be whipt; and for the third to suffer death."' 1
'In 1617 Virginia passed a law punishing a failure to attend
church on Sunday with a fine payable in tobacco. 'This law reenacted by the General Assembly in 1623 read as follows: "That
whosoever shall absent himselfe from divine service any Sunday
without an allowable excuse shall forfeite a pound of tobacco,
and he that absenteth hiiselfe a month shall forfeit 501b. of
tobacco.'' 1 3 Sabbath laws were therefore placed at an early
4
date on the statute books of the colonies.'
n Vol. XVIII, Article, "Sunday."
""Articles, Laws, and Orders, Divine, Politique, and Martial, for
the Colony in Virginia: first established by Sir Thomas Gates Knight,
Lieutenant-General, the 24th of May, 1610. Again exemplified and enlarged by Sir Thomas Dale, Knight, Marshall, and Deputie Governour,
the 22d of June, 1611." Reprinted at Hartford, in 1876.
11Hennings Statutes at Large. Va., 1619-1660. Vol. 1, p. 123, Act
No. 2.
" Act No. 3 passed by the Assembly provided "That there be an
uniformity In our church as neere as may be to the. canons in England;
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From the foregoing we see that Sabbath laws in England,
especially from the Reformation period, and in America from:
the founding of the first colonies have been based upon the laws
of God. Thus the first Sabbath legislation was enacted as a
purely religious institution and not as a civil one. In this legislation no other day than the first day of the week has been regarded as having a sacred character. While the Puritans followed the precedent established by the. law of Charles II, they
went even further than Charles in the stringency of Sunday
observance required and in the penalties which they imposed.
Death was in some cases the penal retribution for Sundaybreaking. The following law enforced by the Connecticut Puritans is typical of other Sunday laws of colonial days:
"Whosoever shall profane the Lord's day, or any part of it,
either by sinful servile work or by unlawful sport, recreation, or
otherwise, whether wilfully or in careless neglect, shall be duly
punished by fines, imprisonment, or corporally, according to the
nature, and measure of the sinn, and offence. But if the court
upon examination, by clear, and satisfying evidence find that
the sin was proudly, presumptuously, and with a high hand com.
mitted against the known command and authority of the blessed
God, such a person therein despising and reproaching the Lord,
shall be put to death, that all others may feare and shun such
provoking rebellious courses."' 5
In Maryland a law of 1723 provided, "That no person
whatsoever shall work or do any bodily labor on the Lord's day,
commonly called" Sunday, and that no person having children,
servants, or slaves, shall command, or wittingly or willingly
suffer any of them to do any manner of work or labor on the
Lord's day (works of necessity and charity always excepted),.
nor shall suffer or permit any children, servants, or slaves, to
.profane the Lord's day by gaming, fishing, fowling, hunting, or
unlawful pastimes or recreations; and that every person transgressing this act, and being thereof convict by the oath of one
sufficient witness, or confession of the party before a single magistrate, shall forfeit two hundred pounds of tobacco, to be levied
and applied as aforesaid." Section 4 of the above act provided
both in substance and circumstance, and that all persons yield readie
obedieice unto them under paine of censure." Ibid.
5Law of 1656. Blakely, American State Papers (Washington,
D. C., 1911), p. 42.
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that "where the said fines shall not be immediately paid on conviction, that it shall and may be lawful for the magistrates, or
other officers aforesaid, and they are hereby required, to order
the offender, not being a freeholder, or other reputable person, to
be whipped, or put in the stocks." Section 5 specified that "no
offender shall receive above thirty-nine lashes, or be kept in the
stocks above three hours, upon any one, conviction." Section 1
of this same law, providing for the punishment of blasphemers
by branding tthem with the letter B, while those guilty of a third
offence must suffer the death sentence, reads as.follows:
"'That if any person shall hereafter, within this province,
wittingly, maliciously, and advisedly, by writing or speaking,
blaspheme or curse God, or deny our Saviour Jesus Christ to be
the Son of God, or shall deny the Holy Trinity, or any of the
Persons thereof, and shall be thereof convict by verdict, or confession, shall, for the first offence, be bored through the tongue
and fined twenty pounds sterling to the lord proprietor to be
applied to the use of the county where the offence shall be committed, to be levied on the offender's lody, goods, and chattels,
lands, or tenements, and in case the said fine cannot be levied,
the offender to suffer six months' imprisonment without bail or
mainprise; and that for the second offence, the offender being
thereof convict as aforesaid, shall be stigmatized by burning in
the forehead with the letter B and fined forty pounds sterling
to the lord proprietor, to be applied and levied as aforesaid, and
in case the same cannot be levied, the offender shall suffer
twelve months' imprisonment without bail or mainprise; and
that for the third offence, the offender being convict as aforesaid,
shall suffer death without the benefit of the clergy."' 16 Such examples of colonial legislation' 7 may be multiplied indefinitely,
all of which would tend to show that all Sunday legislation from
Constantine to William Penn was based on the supposition that
"1All of the above act, consisting of fifteen different sections, along
with those laws of Maryland which were considered applicable to the
District of Columbia, were taken over and made a part of the laws of
the District by Act of Congress in 1801, when the District of Columbia
was taken over as the territory of the national capital. The above law
continued to remain on the statute books of the District. In 1908, the
Court of Appeals of the District set the Sunday law aside as "obsolete"
and "repealed by impilication." See Blakely, pp. 518, 519.
'For Colonial Sunday legislation, see Blakely, American State
Papers.
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the Lord's day is the divinely appointed Sabbath and its purpose was to preserve the day from desecration.1 8
In Massachusetts the Supreme Court said: "Our Puritan
ancestors intended that the day [referring to Sunday] should
be not merely a day of rest from labor, but also a day devoted
to public and private worship and to religious meditation and
repose, undisturbed by secular cares or amusements. They saw
fit to enforce the observance of the day by penal legislation, and
the statute regulations which they devised for that purpose have
continued in force, without any substantial modification, to the
present time. "19
There are many eases decided by our courts, both before and
after the adoption of our constitution, which speak in positive
terms with reference to the religions character, object and pur20
pose of Sunday laws. In the case of Brimhall v. Van Campen,
in which the Supreme Court of Minnesota held that a note executed on Sunday was void under the Minnesota law prohibiting
any manner of labor, business, or work on Sunday except works
of charity or necessity, the court said:
"This Sunday act can have no other object than the enforcement of the fourth of God's commandments. ..."
Some of the courts, in attempting to evade the religious
effect and design of Sunday laws, have nevertheless embodied
in their opinions statements showing the intent and purpose of
the law was to "advance the interests of religion" and guard
the"' sanctity" of "the Lord's day" as "a time-honored and
heaven-appointed institution." A few more examples of where
the courts have regarded Sunday as a religious institution and
recognized the day as one of holiness may be noted in passing.
In New York Chief Justice Kent stated that "the statute
for preventing immorality consecrates the first day of the week,
as holy time.''21 In Massachusetts one reason given for separating the day as "holy" is the fact that "the legislative power
or the uniform usage of every Christian state has exacted the
observance of it as such."122 The statute in Iowa sets Sunday
28The Pennsylvania Act of 1794 claimed to be an ordinance for the

enforcement of the Sabbath as a civil institution.
"Davis v. Somerville, 128 Mass. 594 (1880).
Minn. 1 (1858).
People v. Ruggles, 8 Johns. 290 (1811).
"Pearce v. Atwood, 13 Mass. 324 (1816).
28
21
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apart as "sacred.
4

"23 Many other statutes carry such an inter2
pretation.
A New York judge in 1831 spoke of "the public order and
solemnity of the day.''25 In Pennsylvania a judge held that
"the day itself is clothed with peculiar sanctity. " 26 In two
Kentucky statutes one applied "exclusively to Sundays as
sacred, and the other to holidays as secular.' '27 In Iowa Sunday
is "sacred, set apart for rest by the voice of wisdom, experience,
,and necessity. '"28 In referring to the Sunday laws in North
Carolina the court said, "All religious and moral codes permit
works of necessity and charity on their sacred days."29
It has been said in Georgia that "all Courts should abstain
from the transaction of ordinary business on that holy day.''30
The Supreme Court of the state of Mississippi, in considering the
case of Kountz v.. Price,3 ' where a Sunday law was involved,
said "it was intended to promote public morals, and to induce
the observance of the duties of religion in society, . . "

The Supreme Court of Alabama, in considering a statute
prohibiting worldly business on Sunday said:
"We do not think the design of the legislature in the
passage of the act can be doubted. It was evidently to promote
morality and advance the interest of religion, by prohibiting all
persons from engaging in their common and ordinary avocations of business, or employment, on Sunday, . . ,,a2
In 1891 Judge Alvy of the Supreme Court of the state of
Maryland, in speaking of the Sunday laws in the different states,
said: "They are substantially the same in their general scope

and provision ;-all looking to keeping the day sacred,

. . .133

That same year Judge Boyd, in considering the Judefind case,
made the following statement:
0Davis v. Fish, 1 Green 406 (1848).
- Johnson v. The Commonwealth, 22 Pa. St. 102 (1853); Stockden.
v. The State, 18 Ark. 186 (1856); Corey v. Bath, 35 N. H. 530 (1857);
'arney v. French, 19 N. H. 233 (1848).
sBoynton v. Page, 13 Wend. 425 (1835)
" ZedandelIe's Case, 3 Phil. 509 (1859).
2 Moore v. Hagan, 2 Duv. 437 (1866).
=Davis v. Fish, 1 Green 406 (1848).
" Ricketts' Case, 74 N. C. 187 (1876).
3 Ghoiston v. Gholston, 31 Ga. 625 (1860).
1140 Miss. 341 (1866).
"O'Donnell v. Sweeney, 5 Ala. 467 (1843).
U56 Md. 227.
24
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"Article 36 of our Declaration of Rights guarantees religious liberty; but the members of the distinguished body that
adopted that constitution, never supposed they were giving a
death blow to Sunday law by inserting the Article. Those lawa
do not prohibit or interfere with the worship of God on any day
other than Sunday ....
It is undoubtedly true that rest from
secular employment on Sunday does have a tendency to foster
and encourage the Christian religion....
"There are many most excellent citizens of this State who
worship God on a day other than Sunday, and our Constitution
guarantees to them the right to do so, a right which no one
can interfere with." 34
In the case of Karwisch v. The Mayor and Council of Atlanta3 5 the plaintiff had been convicted before the mayor of
Atlanta for keeping open his store on Sunday. The Supreme
Court of Georgia said: "The law fixes the day recognized as the
Sabbath day all over Chxistendom, and that day, by Divine injunction, is to be kept holy---' on it thou shalt do no work.'.
In 1848 it was stated by the Supreme Court of Iowa that
Sunday has been "established by law, both human and divine,
for public worship and private devotion, . . . a time-honored
and heaven-appbinted institution." '36
It is obvious from the statements quoted, which are only a
few of the many that might be selected, that the statutes which
deal with Sunday legislation and the decisions of the courts in
their consideration of these statutes regard Sunday as a religious institution, which attitude makes it difficult to deal with
Sunday legislation as a "civil institution."
This effort to
"sanctify" or "consecrate" a particular time arrogates ecclesiastical functions to American legislatures, which are not
commonly ascribed to them in the theory of jurisprudence under
American law.
In Georgia it was held that the act of receiving a verdict
on the Sabbath was illegal. 37 However, the Supreme Court
sustained the act of taking bail and discharging a prisoner on
the Lords day as not being a violation of the law.3 8 In both
Jude ind v. State, 78 Md. 510 (1894).
144 Ga. 205 (1871).
21 Green 406 (1848).
3'Bass v. Irvin, 49 Ga. 437 (1873).
I Salter, et aL v. Smith, 55 Ga. 245 (1875).

See also Henderson v.

SUNDAY LEGISLATION1

•143

New .Hampshireand Vermont the supreme courts have held that
a verdict may be returned on Sunday if the case has been com39
mitted to the jury before that day.
Invariably where Sunday laws have been upheld, the "immorality," "vice," and "sin" consist not in the acts themselves,
but in the doing of them on Sunday. The difficulty with this is
that Sunday labor, etc., must then be regarded by our secular
courts just as an ecclesiastical .tribunal would regard boisterous
behavior in a church or an unauthorized intrusion upon a sanctu*ary as was expressed by the Supreme Court of Minnesota in
onsidering the Sunday law statute of that state:'
"The law is not enforced for the benefit of either, but to
-prevent a desecration of the day." 40
This was also well expressed by Chief Justice English of
the Supreme Court of Arkansas when he said: "The object of
the Statute was to prohibit the desecration of the Sabbath. by
,engaging in the vicious employment of playing cards on that
,day, which is set apart by Divine appointment, as well as by
the law of the land, for other and better engagements; and
-whether the defendant play for a wager or amusement, he is
alike guilty of a desecration of the Sabbath, and consequently
of a violation of the law. The playing cards upon that day is
the gist of the offense, and whether-the playing be for a wager
-or amusement is not material." 4 1 The language used by Judge
English in the above opinion is unmistakable in clearly enunciatlug that the object of the Sunday statute in Arkansas is to enforce the observance of the Sabbath. It will be noted that the
,offense committed is not the act of playing cards but the act of
playing cards on Sunday. A man may be punished for com-mitting a nuisance on Sunday but he is not punished because of
the fact of having committed it on Sunday. American law makes
.Reynolds, 84 Ga. 159 (1889), 10 S. E. Rep. 734; Bernstein v. Myers, 99
Ga. 90 (1896), 24 S. E. Rep. 854; Weaver v. Carter, 101 Ga. 206 (1897),
28 S. E. Rep. 869; and Reid v. State, 53 Ala. 402 (1875).
"Webber v. Merrill, 34 N. H. 202 (1856); Sergeant v. Butts, 21
Vt. 99 (1849). For other decisions bearing on this question see Rosser
v. MeColly, 9 Ind. 587 (1856); McCorkle v. State, 14 Ind. 39 (1859);
,Joy v. The State, 14 Ind. 139 (1860); True v. Plumley, 36 Me. 466
(1853); Butler v. Kelsey, 15 Johns. 177; State v. Ricletts, 74 N. C. 187

(1876); State v. McGimsey, 80 N. C. 377 (1879).
Brackett v..Edgerton, 14 Minn. 34 (1869).
UStockden v. State, 18 Ark. 186 (1856).
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no distinction between Sunday or any other day if a nuisance
has been committed.
The Supreme Court of Indiana in considering the power of
the legislature of that state to enact a Sunday law summarized.
it in the following words:
"When our existing government was created, its creator%
determined that there were some matters in which the majority,
should not control the minority; that there were some things.
over which the Legislature should not have authority; that in
some things the people should not be within the power of the
Legislature. Such is our organization of government--our Constitution. One of the subjects withdrawn by that Constitution, in
the Bill of Rights, from legislative interference, is that of religion; and the writer has no hesitation in saying, highly as he
individually values the Sabbath, that if the Sunday law is upon
the statute book for the protection or enforcement of the observance of that day, as an institution of Christian religion, it
can not be upheld; no more than could a law forbidding labor
on Saturday, the Jewish Sabbath, or on any and all other days
of the week, which may be, in fulfillment of a requirement of a
creed, set apart for religious observance, by any portion of our
citizens, whether Christian, Jewish, Mohammedan, or Pagan.
"142

The question of Sunday barber shops has frequently been
carried to the courts. In the case of State v. Sopher,43 which
was a prosecution against Sopher for keeping his barber shop
open on Sunday (the Sunday law of Utah allows livery stables,
restaurants, boarding houses, and baths to be open on Sunday),
the court held that the law was not unconstitutional in prohibiting, on the ground that it was not a work of necessity,
barbering on Sunday. While some states permit barber shops
44
to be open on Sunday, or at least until some designated time,
42Thomasson's Case, 15 Ind. 449 (1860); see also Melvin v. Easley,
7 Jones 356 (1860); Forlicksteinv. Mayor of Mobile, 40 Ala. 725 T1867);
Bott's Case, 31 La. Ann. 663 (1879); Cline v. State, 9 Okla. Cr. 40;
Swann v. Swann, 21 Fed. Rep. 299 (1884); Andrews v. Bible Society,
6 Sandf. (N. Y.) 156 (1850); Ayres v. Methodist Church, 5 Sandf.
(N. Y.) 351-377 (1849); State v. Powell, 58 Ohio St. 324, 41 L. R. A.
S54 (1898); Slaughterhouse Cases, 16 Wall. 36, 62; Bloom v. Richards,
2 Ohio St. 387 (1853).
425 Utah 318 (1902).
"The state of New York has a law allowing barber shops to be opem
on Sunday in the city of Saratoga, until one o'clock P. M.
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the courts have held in a number of cases that the operation of
a barber shop on Sunday is not a necessity within the meaning
45
of the law.
]Illinois and Missouri have both held that a special law
against Sunday barbering is unconstitutional, as depriving
barbers of property without due process of law and that it constitutes class legislation. The Illinois court said, "when the
legislature undertakes to single out one class of labor harmless
in itself, and condemns that and that alone, it transcends its
legitimate powers, and its action cannot be sustained.' '46 In
Michigan the court held valid a special law against Sunday
barbering, with an exception in.favor of those who observe the
47
seventh day of the week as a day of rest.
In California the court held that an act making it a misdemeanor to keep open and conduct a barber shop, bath house,
htair dressing parlor, or to work as a barber on Sunday or other
holidays, is undue restraint of personal liberty and constitutes
special legislation-that it is not a proper exercise of the police
power and is unconstitutional. 4s
SUNzDAY AmuSMIEKNTS.

Another class of activities which frequently comes into conflict with a particular phase of the Sunday laws is outdoor
amusements, sports, games and exercises on Sunday. In the
case of Ceanmonwealth v. Smnon. Alexander 49 it was held that
Sunday law statutes' being criminal are to be construed strictly
and can not be enlarged by implication. The Massachusetts
court held that a religious or Christian society may lawfully
give a public vaudeville entertainment on the Lord's day if the
excess of receipts over expenses is to be devoted to a charitable
purpose.
The Supreme Court of Missouri in 1900 in construing a
grate v. Frederick,45 Ark. 347 (1885); Commonwealth v. Dextra,
143 Mass. 28 (1886); Commonwealth v. Waldman, 140 Pa. St. 89 (1891);
Ex parte Kennedy (Tex.), 58 S. W. 129 (1900); State v. Petit (Minn.),
77 N. W. 225 (1898); Petit v. Minn., 177 U. S. 164 (1900); Gray v.
Commonwealth, 171 Ky.269 (1916).
"Eden v. People, 161 Ill. 309 (1896); for Missouri see State v.
Granneman, 132 Mo. 326 (1895).
1'People v. Billet, 99 Mich. 151 (1894).
48Ex
parte Jentzsch, 112 Calif. 468 (1896).
49185 Mass. 551 (1903).
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Sunday law which forbade the playing of "games of any kind
on Sunday" used the following language:
"Until the la'-makers expressly provide for such sweeping
changes in the lives and customs and habits of our people, it is
not proper for the courts by construction to impair their natural
rights to enjoy those sports or amusements that are neither
mala in se nor mala prohibita-neither immoral nor hurtful to
body or soul." 5 0
This decision makes it clear that innocent recreation such
as baseball playing on Sunday is not regarded as illegal per se.
In 1910 the-Supreme Court of Idaho in construing section
6825 of the Idaho statutes, which prohibits public amusements
on Sunday, in effect decided that (quoting from the fourth
paragraph of the syllabus) : "An amusement that is not per se
unlawful or criminal and is not in itself immoral or dangerous
or detrimental to the public health will not be included within
the provisions of the statute prohibiting certain specified public
amusements and other like and similar amusements on Sunday, . . .
Likewise the Supreme Court of New Mexico decided that the
playing of baseball on Sunday is not such a sport or labor within the meaning of the Sunday law statute which prohibits labor
52
or sports on the first day of the week.
In the case of People v. Poole et al., which was a prosecution
by the state of New York charging Poole with violation of the
statutes which prohibited public sports on Sunday, Judge Gaylor, who gave the opinion for the court, said:
"Physical exercises and games are not forbidden on the
Sabbath in the Ten Commandments. Only work is there prohibited . .. Moreover, this commandment [referring to the
fourth] relates to the seventh day of the week, and not to the
first. In the New Testament there is no Sunday law at all ...
And if we view the statute as a health law, we shall still not
perceive any intention in it to prohibit all out-of-door games
and exercises on Sunday, for to prevent them, especially in the
cities, would injure the health of the community and materially
increase the death rate. . . .,,5
"0Ex
parte Joseph W7eet, 157 Mo. 527, 80 Am. St. Rep. 638 (1900)
1

5

Be
R G. W. Hull, 18 Idaho Rep. 475 (1910).
Mez. v. Thos. M. Davenport, 17 N. Mex. Rep. 214 (1912).

2New

89 N. Y. Sup. 773 (1904).
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The Criminal Court of Appeals of Oklahoma in 1921 de,cided that the conducting of moving picture shows on Sunday
is not "servile labor" within the statutes. Section 2405 of the
Oklahoma Statutes 1910, under which the following decision
was rendered, is the same law in force in Oklahoma today, as
given under Section 1825 of the Oklahoma Statutes 1921. The
statute in question prohibited "servile labor" except works of
necessity or charity on the Sabbath. The respondent, Clint
Smith, was informed against for Sabbath breaking, by selling
tickets for a moving picture performance. A. demurrer to the
information was sustained, that the facts set forth in the information did not constitute "servile labor" as contemplated
by the laws of the state of Oklahoma. The state appealed the
case from the county court to the Criminal Court of Appeals.
Justice Bessey, delivering the opinion, said:
"A Sunday law should not be a religious or an ecclesiastical
act to promote religious doctrine, or religious rites or ceremonies.
Ours is purely a civil government, which guarantees to every
-person the right to espouse and practice any religious creed he
may choose, or to espouse and practice none. . . . We [referring to the court] therefore come to the conclusion that the
operation of the moving picture show is not "servile labor," and
not prohibited, within the meaning of this portion of our Sunday statute, and the order of the court, sustaining the demurrer
to the information is sustained, and the cause ordered dis54
missed."
It may be said that the practice has been, and still is in
many instances, that certain sections of these Sunday laws prevent these amusements and recreations from taking place oa
Sunday.
In the case of Hillerv. S'tate,55 it was held that an ordinance
of the city of Baltimore prohibiting the playing of baseball on
Sunday, even though played in a secluded part of a large natural park out of sight of houses, without any reward for playing,
or charge for admission, but merely as a recreation and in a
quiet and peaceful manner without noise or conduct disturbing
the public peace, was within the proper exercise of the police
"State v.
198 Pac. Rep.
198 Pac. Rep.
5124 Md.

Smith, 198 Pac. Rep., p. 879; see also: Blinkley v. State,
884; Ramsey v. State, 198 Pac. Rep. 886; State v. House,
888; Treese v. State, 198 Pac. Rep. 889 (1921).
385 (1914).
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power and not obnoxious either to Article 36 of the Declaration
of Rights, guaranteeing religious freedom, or the 14th Amendment of the Federal Constitution, protecting civil rights.
The ordinance above referred to was passed in 1827, and is.
as follows:
"Any person who shall fish, hunt, pitch quoits, or money,
fly a kite, play bandy or ball, or any other game or sport upon
the Sabbath day within the limits of the City shall for each
offense pay a fine of one dollar; .. ."
It seems this game was played on what was then called
Druid Hill Park, consisting of 100 acres of land in the middle
of the forest of the park. Justice Burke, speaking for the Court,
said: "It is now generally held that laws and ordinances of
this character are passed in the exercise of the police power,
and it must be admitted that the State and the City have the
power to pass all proper laws and regulations of this nature.
In some places baseball is permitted in the afternoon so as
not to conflict with the church services which are held in the
morning; or, if church services are held at some other hours,
baseball is prohibited during that time-thus showing the religious hotives back of such laws. It is difficult to see how such.
prohibitions may rightfully come under the police power, as
they are not in themselves "immoral," or "detrimental" to
"'public health."
5 The constitution of Maryland stipulates, "That as it is the duty
of every man to worship God in such manner as he thinks most acceptable to Him, all persons are equally entitled to protection in their
religious liberty; wherefore, Do person ought, by any law to be molested in his person or estate, on account of his religious persuasion or
profession, or for his religious practice, unless, under the color of religion, he shall disturb the .good order, peace or safety of the State,
or shall infringe the laws of morality, or injure others in their natural,
civil or religious rights; nor ought any person to be compelled to.
frequent, or maintain, or contribute unless on contract, to maintain
any place of worship or any ministry; nor shall any person, otherwise competent, be deemed incompetent as a witness, or juror, on account of his religious belief; provided he believes in the existence of
God, and that under His dispensation such person will be held morallyaccountable for his acts, and be rewarded or punished thereafter in this,
world or in the world to come." Art. 36.
Article 37 of the Maryland Constitution specifies, "That no religious
test ought ever to be required as a qualificaiton for any office of profit
or trust in this State, other than a declaration of belief in the existence.
of God; . .
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INCONSISTENCMS IN SUNDAY LWISL.TION.

Strange anomalies are frequently to be found among the
laws dealing with Sunday legislation. The Legislature of the
State of Mississippi, when it enacted Senate Bill No. 87 at the
legislative session of 1926, prohibited meat markets in munici-palities of over five thousand population from selling meat on
the first day of the week. If it was made under the police
power was it for the "health of the individual"; the "welfareof the community"--"public safety" and "public morals"?
Before enacting a law to come under this police power our courts
have said that the legislature must ask itself these questions:
(1) Is there a threatened danger? (2) Does the regulation
involve a. constitutional right? and (3) Is the regulation reasonable? Applying this test to the Mississippi law, how could one
answer? If it is a health law why not protect the health of
the people who happen to live in a city or village with less than
five thousand population? Why allow these people to buy meat
who live in municipalities of five thousand or under, and prohibit those who live in larger municipalities? If meat buying
is bad on Sunday in a municipality of five thousand or under,
why is it not bad in all municipalities? According to this law,
it is the number of people that make it wrong on Sunday to buy
meat,
In Massachusetts57 the court held that delivery of bread by
the baker or his employee at the customer's place of business
on the Lord's day is a violation of its Sunday law, prohibiting
any manner of work excepting work of necessity and charity.
The court said, "The statute prohibiting the performance of
labor, business or work, except works of necessity and charity, on
Sunday, was- enacted to secure respect and reverence for the
Lord's Day. 'That the day should be not merely a day of r~st
from labor, but also a day devoted to public and private worship
and to religious meditation and repose, undisturbed by secular
cares or amusements' ".
In the case of Commonweath v. Crowley,58 respondent was
found guilty because he sold bread on Sunday. The law allowed
bakers to sell bread, but no one else could sell said bread. If
he baked the bread himself he could sell it on Sunday, but if
v. McCarthy, 244 Mass. 484 (1923).
"145 Mass. 430 (1887).

5T Commonwealth
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-some one else baked it and he bought it from him, he could not
.sell it on Sunday. Nebraska allows bathrooms to be open on
.Sunday until twelve o'clock noon.59 In New York 0 the re.spondent was prosecuted for fishing in a pond and was convicted. The pond was private property, belonging to a club of
which he was a member. Section No. 265 of the Penal Code of
.New York specifies, "All shooting, hunting, ;fishing, playing,
-horse'racing, gaming or other public sport, exercises or shows
-upon the first day of the week, and all noise disturbing the
peace of the day, are prohibited." The court held that this provision prohibits fishing, that its prohibition is absolute, forbidding fishing on Sunday anywhere in the state and under all
tircumstances. Three of the judges of the highest appellate
,court voted that the offense was made out by the mere act of
,fishing, regardless of whether it interrupted "the repose and
religious liberty of the community." The fourth judge con•.turred on the ground that the act did "constitute a serious
interruption of the repose and religious liberty of the comnunity." Three of the judges dissented from the above view.
It would appear that the three judges who decided "the
the offense was made out by the mere act of fishing, regardless
of whether it interrupted the repose of the community" had a
high regard for the religious discipline of the fish, and therefore did not wish to see them depraved on Sunday by being
tempted with a-delicious looking bait even if the community was
mot disturbed.
The Supreme Court of Minnesota has made the following
'distinction with respect to what may be sold on Sunday as a
necessity and thereby not violate the Sunday laws of the State. 6 1
'The court held that the selling of tobacco was not a violation of
the statute which allows any necessity to be sold on the Sab-bath-day, but that meat, groceries, and clothing could not be
-sold. It is evident by the court's decision in the above case
that tobacco is considered a necessity and more of a benefit to
the people than meat, groceries, and clothing; the selling of
-tobacco a necessity, and the selling of meat a misdemeanor. If
a person is required to buy his meat Saturday night or the day
626 Nebr. 464 (1889).
61People v. Moses,140 N. Y. 214, 35 N. E. 499 (1893).
61State v. Justus, 91 Minn. Rep. 447, 98 N. W. 325 (1904).
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before, might he not as well be required to buy his tobacco atthe same time? These are only a few of the many opinionsr
which our courts have expressed in their efforts to uphold Sunday laws, but which later put them into positions many times:
quite embarrassing.
In speaking of Sunday laws in general, Judge Furman of
Oklahoma made the following statement: "They should either
be amended or repealed. We do not like to speak disrespectfully
of any legislative act, but our present laws upon the subject
of Sabbath breaking are a miserable farce." 2
Although the writer has cited many opinions and many,
more can be found, in which courts have upheld the constitutionality of Sunday laws, it should not be assumed that all court
decisions have upheld such legislation, for there have been a
number of opinions that have refused to uphold Sunday laws,.
while in other cases strong dissenting opinions have been ex-pressed in opposition to such legislation. While an array of
authorities can be marshalled in support of Sunday laws of
uniform operation, the supporters of such laws are by no means
agreed on any one principle upon which they can be based
Frequently judges carry with them to the benches prejudices:
of early religious training. Such a bias has prevented an enlarged and enlightened understanding necessary for carryingout the philosophy of perfect religious freedom. It is time,
however, that the courts should recognize the fact that the causeof true religion is never advanced, but is always injured by enlisting in her behalf the punishments and rewards of secular
powers.
SuNDAY LAws AND TBM POLICE POWm.
As we have seen in many of the cases which required an interpretation of the law, its purpose and intent, the courts have
endeavored to establish that Sunday laws have for their object
(under police power) the preservation of good morals and the
peace and good order of society, and that they are not enacted
and enforced out of consideration for the religious significance
of the day. Some of these decisions have been based upon the,
necessity of physical benefits, some upon religious principles,
'Todd

(1911).

Jheeves v. State, 5 Okla. Crim. Rep. 361, 114 Pac. Rep. 1125;
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and still others have been the result of a strange commingling of
the two.
Police power has been defined as being the inherent power
in the state which enables it to prohibit all things hurtful to the
comfort, safety, and welfare of society. It may be exercised
to control the use of property of corporations as well as of
private individuals. 63 The police power may extend to prevent seedless destruction of property, and for the protection of
lives. 64 It may be put forth in aid of what is sanctioned by
usage or held by the prevailing morality or strength and preponderant opinion to be greatly and immediately necessary to
6
-the public welfare.
The Supreme Court of the United States in 1905 reversed
66
the. -judgment of the New York court in the Lockner case.
The United States Supreme Court held that the labor law of
New York limiting the hours of labor in bakeries was not a
proper exercise of the police power. The New York court had
upheld the constitutionality of the law on the ground that determining the hours of labor in bakeries was for the protection
of public health and a safeguard to the individuals who followed
the occupation of bakers. Justice Peckham of the United States
.Supreme Court, in speaking for the Court, said:
"We think the limit of the police power lias been reached
and passed in this case. There is, in our judgment, no reasonable-foundation for holding this to be necessary or appropriate
as a health law to safeguard the public health or the health of
'individuals who are following the trade of a baker .
. 67
In answer to the arguments presented by the plaintiff in the
above case, that the law was for the interest of the state in that
'its people should be strong and robust and therefore any legislation which may be said to tend to make people healthier must
'be valid as a health measure and therefore come under the police
power, the court said:
"If this be a valid argument and a justification for this
3Town of Lake 'View v. Rose HiM Cemetery Co., 70 IMl. 191 (1873);
.Brass v. North Dakota, ex rel. Stoeser, 153 U. S. 391 (1893); Budd v.
ITew York, 143 U. S. 517 (1891).
."John S. Thorpe v. Rutland and Burlington R. R. Co., 27 Vt. 140

<1854).
1Noble State Bank v. Haskell, 219 U. S. 104 (1911).
"Joseph Lockner v. New York, 198 U. S. 45, 49 L. Ed. 937 (1905).
1Lockner v. New York. supra.
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Idnd of legislation, it follows that the protection of the Federal
Constitution from undue interference with liberty of person and
freedom of contract is visionary, wherever a law is sought to be
justified as a valid exercise of the police power. Scarcely any
law but might find shelter under such assumptions, and conduct, . . . The act is not, within any fair meaning of the term,
a health law, but is an illegal interference with the rights of individuals...
"t s impossible for us to shut our eyes to the fact that
many of the laws of this character, while passed under what is
claimed to be the police power for the purpose of protecting*
the public health or welfare, are, in reality, passed from other
motives."
It was said in the case of Mugger v. Kansas: "If, therefore, a statute purporting to have been enacted to protect the
public health, the public morals, or the public safety, has no real
or substantial relation to those objects, or is a palpable invasion
of rights secured by the fundamental law, it is the duty of the
courts to so adjudge, and thereby give effect to the Constitu8
tion."
Tiedeman, in his work on "Limitations of the Police
Power," in discussing the "secular view" of Sunday laws says :
"That the enactment and enforcement of Sunday laws have
no other origin and inspiration than the 'spirit of New England', which in colonial days 'imposed a fne for absence from
public worship'; that every such law does, in fact, exist and exist
only 'because of the religious character of the day'; and that
no such law ever has existed or ever will exist 'for any economl-

cal reason' . ..

"69

The Kentucky Court of Appeals in considering a Sunday
statute said:
"And this intent was to compel observance of the Sabbath
day by all persons, without reference to the trade, business or

eccupation. .

. .

,70

'Where the ostensible object of an enactment under the
police power is to secure the public comfort, welfare or safety,
it must appear to be adapted to that end. It cannot invade the
0123 U. S. 623 (1887).
00pp. 175, 176.

1 Gray v. Cor., 171 Ky. 269 (1916).
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rights of persons and property under the guise of a police regulation when it is not such in fact. 71
In Eden v. State of Illinois,72 which was a prosecution for a
violation of the Sunday law making it unlawful to do barbering
on Sunday, the'court in passing on tle question of the relation.
of police regulation to health said:
"How, it may be asked, is the health, comfort, safety or
welfare of society to be injuriously affected. by keeping open a
barber shop on Sunday? It is a matter of common observation
that the barber business, as carried on in this State, is both quiet
and orderly. . ....
The court referred to the case of Toledo, Wabash & Westeri.
R. R. Co: v. City of Jacksonville, 67 Ill. 37, wherein it was held
that if the law prohibits that which is harmless in itself or requires that to be done which does not tend to promote the health,.
comforf, safety or welfare of society, it will in such case be an
unauthorized exercise of police power, and it will be the duty of
the courts to declare such legislation void.
The Supreme Court for the State of Nebraska held that anact which provides what shall constitute a legal day's work forall classes of mechanics, servants, and laborers throughout the
state except those engaged in farming and domestic labor and,
which makes a violation of the act a misdemeanor was unconstitutional and void, because said act attempted to prevent personslegally competent from entering into contracts. 7 3
In the state of Illinois a man by the name of Steele was prosecuted for speculation in theater tickets under a Sunday law
statute, which was enacted and attempted to be enforced under
the so-called "police power." The court held that to prevent
speculation in theater tickets under this law was unconstitutional, as it had no relation to the public health, safety, morals,
or welfare of the community.
"The right of citizens to pursue an ordinary calling is a
part of their right of liberty and property, and any law which
nRitchie v. People, 155 Ill. 98 (1895); Town of Lalceview v.
Rose Hill Cemetery Co., 70 Ill. 191 (1869); Railroad Co. v. Jacksonville, 67 Il. 37 (1873); People v. Gillson, i09 N. Y. 389 (1888);
Milett v. People, 117 Ill. 294 (1886); Calier v. Bull, 3 Dall. 386 (1798) In Re Jacobs, 98 N. Y. 109 (1885).
72161 I1. 296 (1896).
"Lowe v. Rees Printing Co., 41 Nebr. 127 (1894).

SUNDAY LEGI:sLATION

prevents or abridges the privileges is obnoxious to the constitution of this State and the United States.''2
Judge Cox, speaking for the Supreme Court of Indiana
regarding Sunday laws and police power, said:
"Sunday laws, which are an invasion of natural private

rights, are enacted under this power....

75

The police power, vague and vast as it is, has its limitations, and it cannot justify any act which violates the prohibitions, expressed or implied, of the state or federal constitutions.
The maxim, sir utere tuo ut aiienum non leadas--'"So use what
is yours as not to injure another'"-defines and exhausts the
whole police power of a free American government. Under that
power it may deal with actions and inactions so far as they effect
the relations of the citizens with each other or with regard to
treason, etc., against itself. It should not go beyond these limitations. A government which undertakes to do more than this
at once ceases to be freg and becomes paternal and despotic.
EXEMPTIONS FOR SEVENTH-DAY OBSERVERS.

Frequently in states which have Sunday laws prohibiting
"common labor on Sunday" an exception is made for those who
conscientiously observe the seventh-day of tfie week or some
other day as their Sabbath. In Indiana the court held that if
the seventh-day observers are not exempted from the operation
of the Sunday laws, such laws are not violated when the seventhday observers work on Sunday. 77 The Court in rendering its
opinion in this case said: "The framers of the statute meant to
leave it to the consciences and judgments of the citizens to choose
between the first and seventh day of the week. One or the other
of these days they must refrain from common labor. Which
it shall be is to be determined by their own consciences. It was
not the purpose of the law-makers to compel any class of conscientious persons to abstain from labor upon two days in every
"People of Ill. v. Steele, 231 Ill. 340 (1907); see also Bessette v.
People, 193 I1. 334% (1901); Chicago v. Netcher, 183 Ill. 104 (1899);
Ritchie v. People, 155 Ill. 98 (1895); Coal Co. v. People, 147 Ill. 69
(1893); Prorerv. People, 141 fI1. 171 (1892); Wice v. Rwy. Co., 193 Ill.
351 (1891); Gunning Sys. v. Chicago, 214 Ill. 628 (1905); Powell v.
Penn., 127 U. S. 678 (1887).
15Carr v. State of Indiana, 175 Ind. 241-264 (1911).
"Johns v. State, 78 Ind. 332 (1881).
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week. Without that proviso which is said to break down the
law, a large number of citizens would be compelled to lose two
days of labor. One day, because of their conscientious conviction of religious duty, and one by the command of the municipal law. We know that there are sects of Christians who conscientiously believe the seventh day to be the divinely ordained
Sabbath. We know, too, that there is a great people, who, for
many centuries, and through relentless persecution and terrible
trials, have clung with unswerving fidelity to the faith of their
fathers that the seventh day is the true Sabbath. If the proviso
were wrenched from the statute, these classes of citizens would
be compelled, in obedience to their religious convictions, to rest
from labor on the seventh day, and, by the law, also compelled
to refrain from common labor on the first day of the week. A
leading and controlling element of our system of government is,
that there shall be absolute freedom in all matters of religious
8
belief. ....,,.
In discussing exemption for those vho observe another day,
Ernst Freund in his work entitled "Police Power" says, "All
laws should scrupulously respect the principle of religious equal-ity, and as experience shows that the exemption within the
bounds indicated is quite feasible, it should be recognized as a
constitutional right."' 9 The Ohio courts have declared that a
statute without exemption for seventh-day observers would not
be valid.8 0 It has been stated in several cases that any statute
which attempts to compel the observance of the first day of the
week as a religious duty will be unconstitutional and void. 8 '
In an Ohio case Judge Thurman, in delivering the opinion upholding a Sunday law merely as a municipal regulation under
the police power, said, "The statute upon which defendant
relies prohibiting common labor on the Sabbath, could not stand
for a moment as a law of this state, if its sole foundation was
the Christian duty of keeping that day holy, and its sole motive
to enforce the observance of that duty.'"82
18Sustaining these views, see City of Cincinnati v. Rice, 15 Ohio
225 (1846); City of Canton v. Nist, 9 Ohio St. 439 (1859).
19Police Power Public Policy and Constitutional Rights, Ernst
Freund, Callaghan (1904), p. 502.
0City of Cincinnati v. Rice, supra.
"Swann v. Swann, 21 Fed. Rep. 299 (1884) ; State v. Judge, 39 La.

132 (1887).
"Bloom v. Richards, 2 Ohio St. 387 (1853).
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In the case .of Ex parte Koser, 3 the California court said:
"If it once be admitted that the Legislature has power to
thus [passing of Sunday laws] provide for the public health and
good morals, where is the limit to its. exercise? And if the public health can thus be provided for, what is the objection to laws
prohibiting the use or culture of tobacco, or even tea or coffee,
as injurious to health? . ..there would be just as much propriety in enacting the number of hours out of the twenty-four
during which all should sleep, on pretense of compelling a restoration of exhausted energies, as in prescribing the number
of hours in every week during which all must refrain from their
ordinary avocations?"
In upholding certain Sunday law statutes as a civil regulation on the ground that one day's rest in seven is necessary for
the health and moral well being of the citizens, Sunday has been
compared with the 4th of July and other holidays. It would appear that there is a difference between setting Sunday aside as
a day of rest with a penalty attached for violation of the same
and setting aside the 4th of July or any other holiday which has
no penalty attached--one with a penalty and the other with no
penalty. Our courts have held that where infliction of a penalty
for the commission of an act is imposed, the same is equivalent
to an expressed prohibition of such. an act. In other words, if
there is no penalty, then the act is not strictly prohibited. Penal
statutes are construed strictly.
A court in California held that an act making it a misdemeanor to keep open and conduct a barber shop, bath house, or
hair dressing parlor, or to work as a barber on Sunday or other
holidays is an undue restraint of personal liberty and is special
legislation-not a proper exercise of police power-and is unconstitutional. In passing on the questions presented in this
case the court said:
"In this state they [Sunday laws] have never been upheld
from a religious standpoint. Under a constitution which guarantees to all equal liberty of religion and conscience, a law which
forbids an act not in itself contra bonos mores, because that act
is repugnant to the beliefs of one religious sect, of necessity interferes with the liberty of those who hold to other beliefs or to
none at all.
-60 Calif. 177 (f882).
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"Liberty of conscience and belief is preserved alike to the
followers of Christ, to Budhists and Mohammedans, to all who
think that their tenets alone are illumined by the light of divine
truth; but it is equally preserved to the skeptic, agnostic, atheist,
and infidel, who says in his heart, 'There is no God.'
The court stated further:
"Still, it may be suggested in passing that our government
was not designed to be paternal in form. We are a self-governing people, and our just pride is that our laws are made by us as
well as for us.. Every individual citizen is to be allowed so much
liberty as may exist without impairment of the equal rights of
his fellows. Our constitutions are founded upon the conviction
that we are not only capable of self-government as a community,
but what is the logical necessity, that we are capable, to a great
extent, of individual self-government. If this conviction shall
prove ill-founded we have built our house upon the sand. The
spirit of a system such as ours is, therefore, at total variance
with that which, more or less, veiled, still shows in the paternalism of other nations. It may be injurious to health to eat bread
before it is twenty-four hours old, yet it would strike us with
surprise to see the legislature making a crime of the sale of fresh
bread.' We look with disfavor upon such legislation as we do
upon enactment of sumptuary laws. We do not even punish a
man for his vices, unless they be practiced openly, so as to lead
to the spread of corruption, or to breaches of the peace, or to
public scandal. In brief we give the individual the utmost possible amount of personal liberty, and, with that guaranteed him,
he is treated as a person of responsible judgment, not as a child
in his nonage, and is left free to work out his destiny as impulse,
education, training, heredity and environment direct him."
The court, in stating the law in regard to a man'q constitutional rights and freedom, said:
"A man's constitutional liberty means more than tbis personal freedom. It means, with many other rights, his right
freely to labor, and to own the fruits of his toil. It is a curious
law for the protection of labor which punishes the laborer for
working. Yet this is precisely what this law does. The laboring barber, engaged in a most respectable, useful, and cleanly
pursuit, is singled out.... If he labors, he is a criminal. Such
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protection to labor carried a little further would send him from
the jail to the poor house,...
"There is no Sunday period of rest and no protection for
overworked employees of our daily papers. Do those not need
rest and protection? The bare suggestion of these considerations shows the injustice and inequality of this law.''84
In the case of Ex parte Koser, which was a prosecution
under the Sunday law statute, the court held that there was no
state religion and on this question the court said:
"We have no state religion. Consequently should not have
.any crimes against religion cognizable by the state." 8 5
OPPosrnioN To SUNDAY LAws

Not only have some courts declared Sunday laws unconstitutional but also, even where such laws have been upheld, have legislatures begun action in either liberalizing such laws or removing them from the statute books entirely. In some cases the question has been referred to the people. Invariably where the
people are given the opportunity to vote on Sunday laws, such
laws are relegated to the limbo of bygone days. In Oregon the
United States District Judge ruled that the Oregon Sunday law
-which prohibited keeping open on Sunday certain places of
business did not violate the constitution of Oregon,8 6 which prescribes that "no law shall in any case whatever control the free
-exercise and enjoyment of religious opinions, or interfere with
the rights of conscience. "8 7 The district judge ruled that this
Sunday law did not interfere with the free exercise and enjoyment of religious opinions nor the rights of conscience; that it
was purely a civil law and did not compel religious observance
,f Sunday. The court went to great length in its reasoning and
its interpretation of the law, even stating that forbidding any
.secular business or labor on Sunday should be regarded as of
civil import instead of religious. The people of Oregon immediately set themselves to the task of repealing the Sunday
law, and by public referendum in the November election of 1916
MEx parte Jentzsch, 112 Calif. 468 (1896).
MRS parte Koser, supra.
6

Art. 1, Para. 3.

91Brunswick-Bace-ColanderCompany v. Evans, et a., 228 Fed. Rep.
991 (1916).
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the people repudiated the verdict of the court by repealing the
Sunday laws of Oregon with a large majority vote.
It might be natural to assume that Christians are in favor of
Sunday legislation and that non-christians oppose it; this, however, is .byno means true. *While it is true that such legislation
is frequently sponsored by religio-political clergymen, certain
organizations, and frequently ministerial associations, it is
equally true that some of the staunchest Christian men-clergymen as well as laymen-who have the greatest interests of
Christianity at heart, whether they be Lutherans, Papists, Presbyterians, Episcopalians, Methodists, Seventh-day Adventists,
or Catholics, are definitely opposed to Sunday legislation. The
Rev. Thomas J. Whelan, rector of the Holy Name Church (Catholic), Camden, New Jersey, s7 is opposed to Sunday laws and is,
working for the repeal of such laws in New Jersey. This Catholic clergyman states that he has traveled through the State of
California, which has had no Sunday laws, and finds that the
lack of such laws does not make for a decreased church attendance; on the contrary, church statistics show that more people
attend church on Sunday in California than in any other state
in the Union in proportion to its population.
Reverend H. Bielenberg, a Lutheran pastor, in opposing the
Sunday laws of Pennsylvania and in an effort to secure theirrepeal, voiced not only his opposition but the opposition which
has frequently been sounded by the Lutheran church against this
kind of legislation. He said:
"In the first place, my appearance before the council was
not on behalf of the operation of Sunday movies. I stated at
the outset that I held no brief, for theaters and movie houses.
My appearance was meant solely to point out the dangers of
religious legislation, which is class legislation, and to make clear
the position of our church, which has its convictions, but has
never tried to force any one into believing as we do. It is, in my
humble estimation, a deplorable situation when the churches of
Christ who feel that they ought to keep Sunday, try to force
every one else to do the same thing, regardless of their conviction. It is thoroughly un-American.....
"My plea is this: Let us respect each others' convictions.
If you are so inclined, try to make your convictions my convic11 Courier Post, April 11 (1933).
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tions by persuasion, but let us desist from forcing, coercing, legislating people into our positions, if we feel that the gentle art
of persuasion yields no results. As for me, I still want to be able
to sing, 'Sweet Land of Liberty,' liberty for myself, and even
for those who do not happen to agree with me. When the church
has to hide behind the skirts of officialdom, it is a sign that the
youngster is weak and sick. "88
Reverend Bielenberg quoted at some length- from the
"Augsburg Confession," which is still the official confession of
the Lutheran church, drawn up during the Reformation and
presented to the Emperor at the Diet of Augsburg, June 25,
1530, showing that the church does not believe that there is
scriptural authority for Sunday observance.
"That is my position," conthinued Mr. Bielenberg, "And
the official Lutheran position on the Sunday question. But even
if we felt in duty bound to keep the Sunday, we would consider
it a grievous mistake to legislate this fact into the laws of the
land....
"Let no one think that our church teaches lawlessness, or
places no emphasis on the evil character of sin. We do not advocate the indulgence of the flesh; . . . We worship our God on
Sunday, while opposing Sunday laws. Laws cannot make me
worship, and laws cannot keep me from worshiping. I prize the
old adage: 'He governs best who governs least.'
"The Saviour said: 'If ye love Me, ye will keep My commandments.' My aim has always been to bring a man to love
Christ, and he will naturally, freely, cheerfully, keep His commandments. "89
In speaking of Baptists, the Rev. Dr. Arthur C. Baldwin,
pastor of the Chestnut Street Church, Philadelphia, wrote a
letter to the editor of the Philadelphia Pbzlic Ledger which appeared January 31, 1933, as follows:
"Sir: As a churchman and lover of the real Christian
Sunday, I am hoping that the present archaic Sunday laws in
Pennsylvania will be changed by the legislature.
"This is not because I want an open Sunday. I consider
that to be a real peril. I do not believe that this nation can give
up religion, its worship, quiet, and rest without a great irre88 The Oil City (Penn.) News-Herad, January 5, 1933.
Beibid.

KENTUCKY LAw JOURNAL

parable loss. I urge a right observance of Sunday openly, and
wish to use all the influence I possess to promote the observance
of a quiet, helpful day.
"The right sort of Sunday, however, can only come from
the development of an inner spirit. We do not do well to rely
on the state for that which only religion in the heart of man
can produce ......
Pastor Francis D. Nichol in a public hearing before the
Hyattsville City Council (Hyattsville, Md.) presented the views
of the Seventh-day Adventists upon Sunday laws. In presenting his petition against Sunday laws as being wrong in that they
violate the fundamental tenets of the separation of church and
state, Pastor Nichol said:
"I find myself in the very unusual position of being the
only pastor in Hyattsville who is on the repeal side of the Sunday law question. At the same time, I am the pastor of the
only church in this community whose membership, as a body,
does not believe in attending movies on any day of the week. It
is therefore, evident, at the outset, that no desire for amusements, and no possible connection with commercial interests
can be attributed to me as a Seventh-day Adventist minister in
opposing Sunday laws. The petitions on the other side of the
question, which have been read to the council, concern themselves simply with the 'liberalizing' of the Sunday law as
regards movies. I am not interested in liberalizing the law.
Believing that Sunday laws are wrong in principle, the only
consistent porition I can take is to petition for their repeal.
"I believe they are wrong because they violate the great
principle enunciated both by Bible writers and by the founding
fathers of this country-the principle of the separation of
church and state. In the centuries before the United States
Government was established, church and state were, to a greater
,or less degree, united in every land. And all the hardships and
persecutions to which religious minorities have been subjected
through the centuries have resulted from such a union of church
and state. When the religious majority in a state are able to
register their beliefs on the statute books and can employ the
arm of the law in support of their views, persecution, to a
greater or less degree, inevitably follows. This is not a theory
regarding government; it is a sad fact of history written in
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tears and blood in the annals of all religious minorities who thus
suffered.
"It was a new thing for the world to hear the founders of
a nation declaring that the state has no right to legislate upon
matters of religion and conscience. But just such declarations
were vehemently made by Washington, Jefferson, Madison, and
others.,..
"Sunday laws are a choice illustration of the religious legislation that formerly covered a wide field of conduct. In fact,
in this country they are about the only definitely religious statutes that have come down to us....
"It is true that the spirit of the times holds back, to a great
degree, the evil effects that would logically come from a consistent enforcement of Sunday laws. But as long as such laws exist
they are a potential source of danger, and always provide a
weapon for some intolerant individual. It is only a short time
ago that a member of my denomination, living not many miles
from here, was arrested for doing a little repair work in his
house, painting some windows, on Sunday. He had kept "the
seventh day" as God requires in the Sabbath commandment, and
with clear conscience went to work on Sunday. But some one
who believed differently took advantage of this Maryland Sunday law and had the man arrested. He spent five days in jail.
His only crime was that he had violated a religious law.
"I do not believe that such a law ought to be on the statute
books. It can serve only as a religious law has ever served in the
past, to provide a weapon for intolerance.' '90
Contending that Sunday laws are unscriptural and unchristian, the great Divine, Alexander Campbell, said:
"There is not a precept in the New Testament to compel,
by civil law, any man who is not a Christian to pay any regard
to the Lord's day, more than to any other day.
"Therefore to compel a man who is not a Christian to pay
any regard to the Lord's day, more than any other day, is
without the authority of the Christian religion.
"The gospel commands no duty which can be performed
without faith in God. 'Whatsoever is not of faith is sin.' But
to compel men destitute of faith to observe any Christian in"OThe Hyattsville (Maryland) Independent, January 13, 1933.
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stitution, such as the Lord's day, is commanding a duty to beperformed without faith in God.
"Therefore to command unbelievers, or natural men, to observe in any sense the Lord's day, is anti-evangelical, and contrary to the gospel. " 9 1
It is further contended by some that such legislation is contrary to the principles of Jesus Christ as enunciated in Matthew
7:12, when he said, "Therefore all things whatsoever ye would
that men should do to you, do ye even so to them: for this is
the law and the prophets," and Matthew 22:21, "Then saith he
unto them, Render therefore unto Caesar the things which are
Caesar's; and unto God the things that are God's." Likewise
that it conflicts with the law of God as recorded in Exodus.
20:8-11, which commands the observance of another day, "Remember the Sabbath day, to keep it holy. Six days shalt thou
labor, and do all thy work; but the seventh day is the sabbath
of the Lord thy God: in it thou shalt not do any work,.. ."
The motives back of Sunday laws, as well as their real objectives are clearly given by the Rev. g.V. Leach: "Give us.
good Sunday laws, well enforced by men in local authority, and
our churches will be full of worshipers, and our young men and
women will be attracted to the divine service. A mighty combination of the churches of the United States could win from
Congress, the State Legislatures, and municipal councils, all
legislation essential to this splendid result.''92
Judge Edwin 0. Lewis of the Quarter Session court of Philadelphia on November 2, 1932, denounced the Sunday blue laws
of Pennsylvanid as "riduculous," "unenforceable,"
and as
"breeding contempt" for all laws.
Judge Furman of Oklahoma in speaking of Sunday laws in
general made the following statement, "They should either be
amended or repealed. We do not like to speak disrespectfully
of any legislative act, but our present laws upon the subject of
'93
Sabbath keeping are a miserable farce."
These are but a few instances of the public sentiment of
the states in favor of religious liberty as opposed to Sunday
legislation. The Wisconsin state legislature recently repealed
every Sunday law upon its statute books. The repeal being
Memoirs of Alexander Campbell, Volume I, p.528.
92S. V. Leach, D. D., in Homiletic Review for November, 1892.
Todd Cheeves v. State, 5 Okla. Crim. Rep. 361 (1911).
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passed by the legislature was signed by Governor Schmedeman
just a year after the people of Wisconsin had given a mandate
to the state legislature by the popular referendum to repeal the.
existing Sunday laws of the state by a majority vote of 124,650.
The Wisconsin Sunday laws had been very drasic, although
only partially enforced and that in localities where religious.
sentiment dominated public officials. All religions and all citizens of the state of Wisconsin now stand on an equality before
the civil bar. of justice. The state no longer attempts to interfere
with the free exercise of conscience in religious matters, refusing
to give legal support to any mode or form of worship.
There are now five states which have repealed their Sunday
laws, namely, California, Oregon, Arizona, Wyoming, and Wisconsin. Though California repealed her Sunday laws fifty years
ago, occasionally stepshave been taken by a group of political
clergymen to have them reenacted, but every such effort has
been defeated either by the legislature or by popular referendum. In 1930 the last attempt was made to have the Sunday
laws placed back upon the statute books. The referendum defeated the effort by more than 75,000 votes.
As we have already seen, Oregon Sunday laws were repealed
by a popular referendum vote. The Supreme Court of the State
of Arizona declared her Sunday laws unconstitutional. In 1932
Wyoming repealed her Sunday laws by an act of the legislature;
we have just referred to the Wisconsin referendum and the
actiQn of the state legislature in repealing the Sunday laws of
that state. With the .exception of Arkansas, Delaware, Mississippi, South Carolina, and Virginia, all the states in the Union.
authorize municipalities and political divisions to modify, liberalize, or repeal a part or the whole of the Sunday laws by legislative action or popular referendum. Such action has resulted
in liberalizing or repealing the Sunday laws in many of these
communities. At present definitely organized efforts are on
foot in Maine, Maryland, Minnesota, Tennessee, New Jersey,
Pennsylvania, and there are strong sentiments in many other
states, either for liberalizing or the repeal of their Sunday laws.

ONE-DAY-oF -REsT-IN-Sn
Where there is an actual desire to .provide for one day of
resT under the police power of the state without injecting the
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religious element into it, many people are advocating a "oneday-of-rest-in-seven" law. The legislature of New Hampshire
has just passed such a law in lieu of her old Sunday law. Any
person can work on Sunday now in the state of New Hampshire
providing he rests twenty-four consecutive hours during the six
,days next ensuing. This law aims to protect employees from
seven days of work a week. California has a similar law.
The American Federation of Labor has several times gone
on record as favoring a one-day-of-rest-in-seven law for all employees without specifying any particular day of rest, leaving
each employee to select his own day and the manner of its ob-servance.
Miss Frances Perkins, Secretary of Labor in President
Roosevelt's cabinet, in her first public announcement after she
was inducted into her new office, said: "While it is foolish for
one person to present a program of employment relief, one constructive measure would be for all states to adopt the one-dayof-rest-in-seven law. This would put many thousands back to
work."
Such legislation would constitute civil legislation and make
for religious liberty. It would leave the religious element out of
the question and this is perhaps the logical way to dispose of
the Sunday law question.
Among the most sacred heritages of man is the right of conscience. Whatever work the state may undertake for the
moral benefit of her subjects, the person's conscience must be
=respected. The claim put forth upon certain occasions when
policy requires it that the design of Sunday laws is to secure liberty and health for the laboring classes does not reach the core
of the question. The many cases on this subject speak in unmistakable clearness that the ultimate and sole object in the
minds of the Sunday law originators was to promote the interest
.and influence of the church by constraining men to attend to her
ordinances. In this day of enlightenment we ought not to be
forced to take up work begun in the past. We live when men
ought to have, by reason of experience and principles laid down
by our forefathers, a better understanding and conception of
truth and religious freedom. Sunday legislation is contrary not
only to the principles of American law but to the principles and
.precepts of Christianity itself.
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